








previously pled and asserted, the Court rejects that claim. What
ECUSA/Diocese now assert is not an issue which can be characterized as mere
gloss or a slight variation on a theme or a splinter on the main body of wood. It
is no less than a third front, comparable in scope to whether 57-9 was properly
invoked, and comparable in scope to 57-9’s constitutionality. The notion that
it could have been overlooked in litigation this zealously prosecuted and this
seriously addressed is, to put it mildly, unpersuasive. In short, the affirmative
defense of waiver was not pled, and, by failing to do so, the defense of waiver
has itself been waived.22

C.) ECUSA/Diocese’s Motion for Leave to Amend to Clarify Defenses in
Answers to § 57-9 Petitions is Denied.

ECUSA/Diocese’s position, as this Court understands it, is that it need
not be granted leave to amend its affirmative defenses because the matter at
hand has already properly been pled. In the event, however, that this Court
were to find that it has not pled this matter already—as the Court so finds
today—ECUSA/Diocese assert that a motion to amend should be granted.
Even if one puts aside the inconsistency of these positions, the relief sought by
ECUSA/Diocese ought not, and will not, be granted.

The standard to be applied by a trial court in deciding whether to grant a
motion for leave to amend has been previously articulated in full in this Court’s
May 12, 2008 Letter Opinion regarding ECUSA/Diocese’s motion for leave to
amend answers to 57-9 Petitions to add the defense that the application of §
57-9(A) in this litigation violates Va. Code § 57-2.02. That standard is as
follows:

Rule 1:8 of the Rules of the Supreme Court of Virginia states:
No amendments shall be made to any pleading after it is filed save

by leave of court. Leave to amend shall be liberally granted in
furtherance of the ends of justice.

22 See CANA Opening Br. at 2 (citing Virginia Civil Benchbook for Judges and
Lawyers I-72-72 (2007-2008 ed.)). ECUSA/Diocese concede that the Virginia
Civil Benchbook for Judges and Lawyers cuts against them, agreeing that the
Benchbook “lists 21 affirmative defenses under an introductory paragraph
stating the proposition that |a]ffirmative defenses may be waived unless
pleaded.” ECUSA/Diocese Opening Br. at 9 n. 5. ECUSA/Diocese then
complain that “[ijn contrast to many other parts of the Benchbook, no authority
whatever is cited for that proposition.” Id. That is likely due to the fact that
the authors of the Benchbook simply assumed that a specific citation was not
needed for the proposition that an affirmative defense must be sulfficiently pled
so as to put all opposing parties, as well as the Court, on notice as to what is
actually being pled.
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In granting leave to amend the court may make such provision for
notice thereof and opportunity to make response as the court may
deem reasonable and proper.

Va. Sup. Ct. Rule 1:8 (2008).

Amendments to pleadings “are not a matter of right, but a trial court's
decision refusing leave to amend after a showing of good cause is, in ordinary
circumstances, an abuse of discretion.” Ford Motor Co. v. Benitez, 273 Va.
242, 251 (2007) (citing Mortarino v. Consultant Eng'g Servs., 251 Va. 289, 295-
96, (1996)) (emphasis added). A court’s primary consideration in deciding
whether to allow an amendment is whether the opposing party will be
prejudiced by allowing the amendment. See, e.g., Kole v. City of Chesapeake,
247 Va. 51, 57 (1994) (“In the present case, nothing in the record suggests that
the City would have been prejudiced by allowance of the amended bill of
complaint. We conclude, therefore, that the trial court abused its discretion in
failing to allow the filing of the amended bill.”).

The current situation before this Court presents a classic scenario in
which an opposing party—in this case, the CANA Congregations—would be
severely prejudiced were this Court to now grant ECUSA /Diocese’s present
Motion for Leave to Amend. The Court need say no more than to simply refer
all parties to the timeline outlined above in § B of this letter opinion, which
provides abundant evidence that the CANA Congregations would otherwise be
severely prejudiced if this amendment were permitted. ECUSA/Diocese’s
Motion for Leave to Amend to Clarify Defenses in Answers to § 57-9 Petitions is
denied.

Siqcerely,

andy 1. Bellows
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